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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
JAMES R. HARDING 
 
  Plaintiff, 
 
v.              CASE NO. 6:11-cv-00085-PCF-DAB 
 
ORLANDO APARTMENTS, LLC    
and BEHRINGER HARVARD DISTRICT 
REIT, LLC 
   
  Defendants. 
______________________________________/ 
 

DEFENDANT BEHRINGER HARVARD DISTRICT REIT, LLC’S RESPONSE TO  
PLAINTIFF’S MOTION FOR ENLARGEMENT OF TIME FOR DISCLOSURE OF 

EXPERT REPORT AND INCORPORATED MEMORANDUM OF LAW 
 
 Defendant BEHRINGER HARVARD DISTRICT REIT, LLC (“District REIT”), by and 

through its undersigned attorneys, files this Response to Plaintiff James R. Harding’s (“Plaintiff” or 

“Harding”) Motion for Enlargement of Time for Disclosure of Expert Report (“Motion for 

Enlargement”) and Incorporated Memorandum of Law, and states as follows: 

I.  INTRODUCTION 
 

Harding seeks to extend the deadline for filing his expert report despite his having had ample 

opportunity for his expert to inspect the portions of the property relevant to his Complaint and 

despite having known for more than four months that District REIT would not permit his expert to 

wander freely on District REIT’s property, searching for new claims.  He never conducted an 

inspection on the relevant portions, and his expert filed no report at all.  Not until the day before his 

deadline to file an expert report did he bring before the Court the issue concerning the scope of his 
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expert’s investigation, and, by then, the inspection and subsequent issuance of the expert report 

would significantly delay discovery and the procession of this case. 

II.  ANALYSIS 
 

Harding’s counsel and District REIT’s counsel came to an agreement on the appropriate 

deadlines for this case and submitted them to the Court in their Case Management Report on April 

22, 2011.  See Case Management Report, Docket Entry 31.  This Court adopted the deadlines 

submitted by the parties and entered a Case Management and Scheduling Order on May 2, 2011 

requiring that Harding provide his expert report by December 2, 2011.  See Case Management and 

Scheduling Order, Docket Entry 33.  Until the day he filed his Motion for Enlargement, Harding’s 

counsel had never mentioned anything about the need to extend his deadline to issue an expert 

report.  Affidavit of Dana G. Bruce, ¶ 3, attached as Exhibit 1; Affidavit of Bobby G. Pryor, 

attached as Exhibit 2. 

Harding contends in his Motion for Enlargement that “the parties have had numerous 

discussions regarding a comprehensive site inspection sought by Plaintiff, and Defendant’s request 

for an inspection limited to the areas containing the architectural barriers alleged by Plaintiff in his 

First Amended Complaint.”  Harding fails to mention, though, that the last of such discussions took 

place on July 25, 2011, more than four months before he brought the matter before the Court.  On 

June 30, 2011, Harding’s counsel sent a letter to District REIT’s requesting, for the first time, that 

his expert be permitted to conduct a full-day site inspection of the District Universal Boulevard 

Apartments and the District Shops (the “District”).  See June 30, 2011 David Oliver letter to 

Douglas Lang, attached as Exhibit 3; Affidavit of Dana G. Bruce, ¶ 4.  District REIT’s counsel 

responded on July 7, 2011, that it was agreeable to Harding’s expert inspecting the property, but 
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such inspection would need to be limited to the specific locations enumerated in Harding’s First 

Amended Complaint.  See July 7, 2011 Douglas Lang letter to David Oliver, attached as Exhibit 4.  

After a further exchange of emails and letters, Harding’s counsel acknowledged in a letter on July 

25, 2011 that the parties had failed to reach an agreement on the site inspection and stated that he 

would make a Rule 34 Request for access to the entire property “to preserve [his] client’s appellate 

rights in the event the District Court rules against us.”  July 25, 2011 Oliver letter to Lang, attached 

as Exhibit 5.   

Harding served his Request for Entry upon Land Pursuant to Rule 34, Federal Rules of Civil 

Procedure (“Request for Entry”) on August 15, 2011, and District REIT timely served its objections 

on September 19, 2011.  Harding did nothing concerning these objections, though, despite having 

known of the nature of such objections since July 7 and having known no resolution would be 

reached by, at latest, July 25.  Importantly, Harding also did not seek to allow his expert to inspect 

those portions of the District relevant to his Complaint, despite knowing that his expert was required 

to issue a report by the December 2, 2011 deadline.  Neither did he move then to extend his deadline 

to submit an expert report so the Court could decide this issue before the report was due.  Instead, he 

waited until the day of the deadline to file the expert report to bring the issue regarding the scope of 

inspection before the Court, putting the Court in a position of either ignoring its deadline or denying 

him an opportunity to submit the report.  Harding cannot be permitted to gain advantage through 

this delayed filing while increasing costs for the Court and the parties. 

Seventy-three days passed between the time the dispute concerning the scope of inspection 

was ripe for a motion by Harding and the time he actually filed such a motion.  Remarkably, 

Harding offers the Court no excuse, not even a flimsy one, for this delay.  Without some 
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justification from Harding on why he ignored the Court’s expert report deadline, the Court has no 

basis for extending that deadline. 

IV. CONCLUSION 

 WHEREFORE, Defendant BEHRINGER HARVARD DISTRICT REIT, LLC, respectfully 

requests that this Court enter an Order denying Plaintiff’s Motion for Enlargement and granting 

District REIT such other and further relief to which it may be justly entitled.     

      PRYOR & BRUCE 
 

By: s/Bobby G. Pryor     
Bobby G. Pryor 
bpryor@pryorandbruce.com 
State Bar No. 16373720   
Dana G. Bruce  
dbruce@pryorandbruce.com 
State Bar No. 03232032 
        
302 N. San Jacinto 
Rockwall, Texas 75087 
Telephone:  (972) 771-3933 
Facsimile:  (972) 771-8343 

       
 

BLEDSOE, JACOBSON, SCHMIDT, WRIGHT, 
LANG & WILKINSON 

 
 James A. Bledsoe, Jr., Esquire 

      jab@bledsoejacobson.com  
      Florida Bar No. 0150646 
       
      1301 Riverplace Boulevard, Suite 1818 
      Jacksonville, Florida 32207 
      (904) 398-1818    (904) 398-7073 (Fax) 

       
ATTORNEYS FOR DEFENDANT BEHRINGER 
HARVARD DISTRICT REIT, LLC 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on this 16th day of December 2011, a copy of the foregoing has been 

electronically filed with the Clerk, United States District Court, Middle District of Florida by using 

the CM/ECF system and has been furnished by electronic notification via the CM/ECF system to 

David S. Oliver, Morgan & Morgan, PA, 20 N. Orange Ave., 14th Flr., PO Box 4979, Orlando, FL 

32802. 

      
      __s/ Bobby G. Pryor____ 
      Bobby G. Pryor     
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